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Commentary on the Global Documentation Steering Committee 

Recommended Notice Provision 

THE RECOMMENDED NOTICE PROVISION DISCUSSED IN THIS COMMENTARY AND THIS COMMENTARY ARE EACH SUBJECT TO THE DISCLAIMER CONTAINED ON THE GLOBAL DOCUMENTATION STEERING COMMITTEE'S WEB PAGES AT WWW.NEWYORKFED.ORG/GLOBALDOC/GD_DISCLAIMER.HTML. 
1.
Introduction

Over the past two years, the Global Documentation Steering Committee (the "Committee") has engaged in discussions and conducted a review and analysis of certain industry standard agreements with a view to harmonizing the operation of these agreements, particularly in crisis situations.  This process has taken into account the experiences of the Committee's members in several recent periods of market volatility. 

The Committee has focused on notice provisions as pivotal in implementing the substantive provisions of agreements.  Notice provisions not only may affect the timing of parties' actions under agreements, they may also affect the fundamental availability of rights or existence of duties.  Accordingly, the Committee has undertaken a review of how notice provisions have worked and how they should work, and has produced a recommended notice provision combining features from existing industry standard documents with several innovations intended to enhance the ability to give notice in crisis situations.

Based upon the Committee's research, both under New York law and English law, sophisticated parties are generally free to determine the standards to be used for notice unless such standards would be manifestly unreasonable or would offend some principle of equity or public policy.  Accordingly, parties may not only agree upon the methods by which notice is to be given, but they may also provide for notice to be deemed to have been successfully made in certain circumstances.
 

The Committee agreed that the greatest problem facing market participants with respect to notice was the problem associated with a defaulting counterparty taking measures to avoid receipt or delivery of notice. After some discussion, the Committee resolved to produce a notice provision that would not only expressly state all the methods of notice currently in general commercial use by market participants (including some newer methods and omitting telex, which is no longer typically used), but that would also provide for notice to be deemed to have been given under certain circumstances.  Although the recommended notice provision borrows heavily from the notice provision drafted for the October 2001 Amendment to the ISDA Master Agreement (the "Amendment"), the paragraph of the provision containing the "Special Default Certification" generally reflects the terms of a provision contained in the 2000 Global Master Repurchase Agreement produced by The Bond Market Association.
2.
Notice Provision

Paragraph (a):  Effectiveness.


Paragraph (a) sets forth the agreed means by which any notice or other communication may be given.  Nothing in Paragraph (a) is intended to limit the effect of actual notice achieved by another means or by use of different Address Information (as defined below) or the effect of establishing that the other party has actual knowledge of the relevant subject matter of an intended notice or other communication.


In order to achieve an agreed effective notice under the Recommended Notice Provision, the sending party must attempt to honor the recipient's agreed expectations of which individuals or departments may receive notices or other communications (each, a "designated person") and the various means by which such notices or other communications may be provided.  Conversely, the recipient seeking such treatment from a sender should notify the sending party of any changes in the designated persons, addresses, numbers, and e-mail and electronic messaging system details that it provided pursuant to the Agreement (collectively, "Address Information") and be responsible for ensuring effective notice during any periods of temporary unavailability of a designated person and despite any technical or logistical difficulties the recipient may be experiencing.
  (A party giving notice and aware of changes in its counterparty's Address Information that have not been communicated to it by its counterparty may be well-advised to consider using such changed Address Information in addition to the pre-existing Address Information.)


The second subparagraph of Paragraph (a) provides a narrow exception to the Paragraph's general rule.  The Committee is of the view that parties should have additional flexibility in respect of the methods of providing notice in situations where an event has occurred which, upon or following the service of a notice, would be an Event of Default or a Termination Event (or event of similar effect).  However, this flexibility is tempered by a requirement that parties must first attempt in good faith to provide effective notice in accordance with the Address Information provided by the recipient and a limitation on the universe of permitted recipients to those whose responsibilities would be reasonably expected to cover the subject matter of the applicable notice (i.e., the Chief Legal Officer or General Counsel of the recipient, or any officer of similar rank or authority).

Paragraph (a) follows the draft notice provision prepared for the Amendment in many respects.  Like the Amendment, the paragraph includes the ability to provide notice by several means, including by electronic messaging and e-mail.
  Paragraph (a), however, also includes notice by telephone or other oral communication with a person, under certain circumstances.  The Committee is of the view that a mechanism to provide notice by telephone or other oral communication is simply reflective of the manner in which notice actually is most often first provided.  Although an unrecorded oral communication would require written confirmation by at least one of the other methods specified in Paragraph (a), it was felt that parties would still welcome the opportunity to be able to effect notice from the time and date of the oral communication.  However, given the potential difficulty of proving the existence and content of an oral communication, the Committee recommends that parties favor the other methods specified in Paragraph (a) over notice by telephone or other oral communication.  For the avoidance of doubt, although the Committee wishes to endorse notice by oral communication to the extent indicated in Paragraph (a), the Committee does not intend its endorsement to extend to voice messages delivered in recorded form (i.e., "voicemail").

Under the first subparagraph of Paragraph (a), each form of notice elected by a party is effective only as specified, generally upon delivery or receipt of such notice. Accordingly, the Committee recommends that parties sending notices or other communications should, for their own protection, attempt to verify whether effective notice has in fact been achieved.  In addition to notices or other communications sent to designated persons under the terms of Paragraph (a), parties may consider sending additional notices or communications to individuals whose responsibilities would be reasonably expected to cover the subject matter of such notices or communications.  These individuals may include the Chief Legal Officer or General Counsel of the recipient (or any officer of similar rank or authority), or any employee or agent of the recipient with actual or apparent authority to receive the notices or other communications in respect of the Agreement.

With respect to parties' responsibilities as recipients, the Committee recommends that parties consider identifying designated persons in their agreements through the use of titles or departments, rather than individual names, to address the circumstance where employees and officers depart from, or shift roles within, an organization, or incorporating a type of group notification (such as a group e-mail list in the case of notice by e-mail) or dedicated facsimile number or e-mail address (such as a facsimile number or an e-mail address to be used only for notices) to assist in ensuring proper delivery or receipt of notice.  Moreover, the Committee recommends that each party consider identifying individuals in its organization who will monitor the means by which the party has elected to receive notices or other communications and ensure that the physical infrastructure supporting such means will be sufficient.

Paragraph (b):
  Special Default Certification.


In relation to a potential Event of Default or an Event of Default, Paragraph (b) provides the opportunity for the parties to declare a "deemed notice" upon the fulfilment of certain conditions.  Notice will be deemed to have been received/delivered where: (i) events which would constitute an Event of Default upon or following the service of a notice have occurred, (ii) the notifying party has attempted in good faith to provide notice using at least two of the methods specified in Paragraph (a) and (iii) the notifying party has prepared a written notice (a "Special Default Certification") detailing the circumstances of the relevant event, the methods the notifying party has undertaken to provide notice to the other party and the date of the Special Default Certification, and stating that the circumstances described in (i) are to be treated as having been the subject of appropriate notice as specified in the Special Default Certification.  The Special Default Certification is effective upon signature by the notifying party.  The notifying party is under an obligation to provide the other party with the Special Default Certification as soon as practicable after signature, but its effectiveness is not dependent on such provision.

Paragraph (c):  Change of Addresses.


This Paragraph permits parties to notify each other in relation to changes as to notice and communication details.
�   The Committee also found that although both New York and English courts generally strive to interpret express contractual terms strictly, where such interpretation of a notice provision would cause an unjust forfeiture, New York and English courts alike may instead try to infer a method of notice, even where this is not contractually provided, that will have been substantially satisfied.  Finally, the Committee found that, under New York law, although a party does not specifically have a legal duty to make itself available to receive notice, it may not take measures designed to avoid receipt of notice. 





�   Under this approach, the fact that a designated person is away from the office would not preclude or negate an effective notice sent by a party that otherwise complies with Paragraph (a), even if an "Out of Office" reply is generated in response to a notice or communication sent by e-mail.  Similarly, the fact that a facsimile machine is out of paper or otherwise incapacitated in a manner that does not preclude its receipt of a transmission in legible form (i.e., the transmission received would be capable of being legibly printed or displayed by the recipient's facsimile machine were it in proper working order) or that a recipient institution's mailroom misdirects a properly addressed notice, would not preclude or negate an effective notice.  The Committee has determined that it is the recipient's responsibility to monitor its own ability to receive notices and other communications via the means it selected in the Agreement or pursuant to Paragraph (c).





�   The Committee determined that delivery, rather than actual receipt, should be the applicable standard for e-mail.  For these purposes, delivery will be achieved once an e-mail is successfully delivered to the intended recipient's internal system perimeter ("firewall").  If a party elects e-mail as a means by which notices or other communications may be sent, the party should be aware that a substantial delay may occur between delivery and receipt of an e-mail.  On the other hand, the Committee agreed that receipt, rather than delivery, is the appropriate standard for electronic messaging systems.  To the best of the Committee's knowledge, such systems function by means of electronic routing facilities shared by those using the system, but under the control of a common vendor.  These systems have varying message retention and delivery features, presumably agreeable to all those using the system.  The variable characteristics and shared, consensual nature of these facilities, and the presumed lack of control by one or the other of the parties, are factors that support a receipt standard.





�   For example, where a party provides a facsimile number for purposes of receiving notices or other communications, the party may consider having the relevant facsimile machine located in a central location that will be monitored by one or more individuals.
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