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GLOBAL DOCUMENTATION STEERING COMMITTEE:  HARMONISATION OF CERTAIN PROVISIONS IN STANDARD MASTER AGREEMENTS FOR FINANCIAL MARKET TRANSACTIONS

Thomas Russo and Jane Carlin’s letter of 15 June sought comments on the Global Documentation Steering Committee’s current proposed recommendations in relation to the above.  I would like to thank you for inviting the Bank of England to comment on developments in this important area, which is very closely aligned to our own work.

I would like to welcome the Committee’s work in this area.  The Bank is supportive of measures which seek to increase harmonisation and certainty, but without necessarily imposing specific solutions on the parties involved.

First, there are obvious advantages, which are covered in detail in the Committee’s paper, to adopting an adequate assurances clause.  The extent of the benefit will however, depend on the effectiveness of the clause in providing certainty.  To this end, we wonder whether it will in fact be necessary for the parties to expressly document what constitutes “reasonable grounds for insecurity” and “reasonable assurance”.  In particular, without agreement between the parties on these points, there is a danger that (from an English law perspective at least) the adequate assurance clause could introduce additional uncertainty as to what are the respective rights of the parties under the transactions concerned.   

Second, we are supportive of the proposed introduction of provisions that provide guidance for the occurrence of “force majeure” or “act of state”.  In this context however, it is perhaps worth noting that under English law, the meaning of “force majeure” or “act of state” has not been so precisely defined as under US/New York law, and that it is therefore prudent in such a clause to rather, as a general matter, provide for the consequences of the occurrence of any event or circumstance which is beyond the reasonable control of the parties (ie without the specific mention that they constitute force majeure or act of state).  No doubt the English lawyers consulted in relation to the insolvency-related aspects of the adequate assurance provision might have a view on this point (although we would be happy to explain our comment further if required). 

Third, we also welcome the suggestion that there should be guidance in identifying when an involuntary insolvency has occurred.  While it is likely that the insolvency regime and hence precise wording will vary between jurisdictions, the expectation that these should be stipulated in the relevant master agreement is helpful and should provide further clarity.

Lastly, an area where we would perhaps not express any definitive view at this stage, concerns the proposed provision relating to cross-default.  In particular, this proposes the ability to terminate outstanding obligations under a master agreement following the occurrence of any default by the counterparty in its contracts with any other participant in the market generally, and then not only in respect of financial indebtedness (such as for borrowed money) but also in respect of all derivative transactions.  Obviously, a counterparty should consider carefully the consequences of agreeing to such a clause, and from a wider perspective, there is a danger that the widespread incorporation of such clauses might make it more likely that a single default could trigger a cross-default for that counterparty in all its contracts, which obviously could have repercussions throughout the market.

Once again I would like to thank you for providing the Bank the opportunity to comment on the Commission’s paper.  Please do contact me should you have any questions regarding our submission.
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