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December 15, 2000





The Bond Market Association


40 Broad Street, 12th Floor


New York, New York 10004


Attention: Mr. Paul Saltzman, Executive Vice President and General Counsel





International Swaps and Derivatives Association


600 Fifth Avenue, 27th Floor


New York, NY 10020


Attention: Robert Pickel, General Counsel





Emerging Markets Traders Association


63 Wall Street, 20th Floor


New York, NY 10005


Attention: Michael Chamberlin, Executive Director





International Securities Market Association Limited (ISMA)


Seven Limeharbour


Docklands 


London E14 9NQ


Attention: John L. Langton, Chief Executive and Secretary General





Ladies and Gentlemen:





Attached are certain recommendations, including model agreement provisions, of the Global Documentation Steering Committee (the "Committee"). The Committee urges your association to consider these recommendations very carefully and to give these recommendations effect in your standard forms of agreement as soon as possible.





The Committee was formed to continue the discussions begun by the Counterparty Risk Management Policy Group (the "CRMPG"). The CRMPG was a group of 12 major, internationally active commercial and investment banks formed with the objective of promoting enhanced strong practices in counterparty credit and market risk management after the market disruptions of 1997 and 1998.  As you may be aware, the CRMPG published its report, "Improving Counterparty Risk Management Practices," in June 1999.  The Report advocated improvements in documentation content, policies and practices with a view to strengthening the ability of both individual institutions and the financial markets generally to deal with distressed or failing counterparties. The Report contained a section on "Documentation Content", in which the CRMPG recommended that a variety of provisions that may be found in some industry-standard documents should be structured to address concerns arising, in particular, in irregular or cascading markets.  The Report also illuminated and explained inconsistencies across industry-standard documents. These standard documents were developed during years past, prior to the globalization of the markets and the increased interrelationship among financial markets and participants.  As a result of these developments, the Report noted that the documentation infrastructure that provides the legal basis on which business is conducted should be equivalent across products and markets. Current inconsistencies across documentation gave rise to what the CRMPG characterized as "documentation basis risk". The CRMPG highlighted a number of specific types of documentation provisions that might benefit from harmonization across documents, including clauses covering notices, grace and cure periods, definitions of events of default and insolvency and close-out valuation standards.





A number of the specific recommendations of the CRMPG came to be considered by certain industry associations. Even so, it was apparent that those involved in the CRMPG might continue to contribute by attempting to reconcile some of the more difficult documentation inconsistencies among industry-standard documents, while acting to improve the strength of documentation overall.





The recommendations of the CRMPG were driven in large part by the experience of its participants in dealing with the 1998 market turmoil.  The CRMPG recommendations sought to put a non-defaulting party in a position to terminate all trading agreements (including multiple product-based agreements) (i) at the same time, and (ii) as soon as possible following a meaningful indication of a counterparty’s inability or unwillingness to perform. The CRMPG recommendations were also designed to encourage the netting of all offsetting credit exposures from such agreements to the extent possible under applicable law.





The Committee began its work by returning to the draft matrix of issues and recommendations assembled by the documentation subcommittee that had served the Market Practices and Conventions Working Group of the CRMPG. Although not all issues and recommendations in the matrix were included in the CRMPG's Report, the matrix provided an appropriate starting point for the Committee's broader exploration of documentation issues. The Committee has prioritized its attention by selecting the most important issues that were not being dealt with consistently by others.





The Committee's members are very senior professionals in the relevant markets. Many of these individuals were directly involved as crisis managers on behalf of their institutions in the market disruptions that preceded the CRMPG. Many also were parties to the deliberations of the CRMPG.  Additional talented individuals have been drawn from institutions beyond those involved in CRMPG, most notably certain trade associations and significant end-users. The Committee also has been fortunate to have enjoyed the support of William McDonough, President of the Federal Reserve Bank of New York (“FRBNY”) and the participation of Joyce Hansen, FRBNY’s Deputy General Counsel and Senior Vice President. FRBNY, which has long been interested in the development of better practices in the relevant markets, has also provided a venue for the Committee's meetings. Generous assistance has been provided by two law firms, Cleary, Gottlieb, Steen & Hamilton and Cravath, Swaine & Moore.





The Committee has initially selected two types of provisions for study: involuntary insolvency default provisions and cross-default provisions.  An involuntary insolvency default provision is an enormously significant element in a credit sensitive document. Such a provision, if used appropriately, may allow for the termination of the underlying relationship when the worst has come to pass and a speedy resolution, and access to remedies, is desirable. Cross-default provisions also are important elements in the documentation credit armory. They are intended to permit termination of a relationship at the moment when other creditors may begin to seek remedies against a weakened counterparty, enabling them to achieve an advantaged position in either the counterparty's insolvency or its ongoing business. In each case, the Committee began with an exploration of the purpose and limits of the provision, the issues involved in using the provision and any other approaches that might be used to parallel effect.  The Committee also worked through successive drafts of the provisions themselves, ultimately arriving at the attached model provisions, which the Committee now recommends for adoption. (Please see the attached explanatory memoranda and draft provisions.)





In addition, the Committee is close to completing the study of two more types of provisions,“adequate assurances” provisions and “force majeure” provisions. Both of these kinds of provisions have had strong support from some financial institutions (and, in the case of force majeure provisions, support from the CRMPG), but have not been used as widely in industry-standard documents as some other provisions. Both of these types of provisions have been much discussed by a variety of working groups, but a consensus view is still forming. The Committee expects to complete its review of adequate assurances provisions by year-end, with completion of its force majeure study shortly thereafter.





The Committee’s effort is the most recent of a number of initiatives taken to improve market mechanisms since the acute disruptions of 1997 and 1998.  The Committee has observed the seriousness with which your association has approached prior initiatives, and documentation issues in general, in the past. The Committee believes that your association well knows the vital role industry-standard documentation plays in risk control, both with respect to individual institutions and markets overall. Accordingly, the Committee is confident that your association will understand the importance of rapidly implementing the attached recommendations.





				Very truly yours,





						


				


Thomas A. Russo, Committee Co-Chairperson


				Vice Chairman, Lehman Brothers Inc.





				





Jane D. Carlin, Committee Co-Chairperson


Managing Director


and Deputy General Counsel,


Morgan Stanley Dean Witter
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