1
2

11/29/00

MEMORANDUM REGARDING CROSS-DEFAULT PROVISION

Market participants, through the Counterparty Risk Management Policy Group, have suggested that industry-standard cross-default provisions should be made consistent and broad in scope and that such provisions should be incorporated in industry-standard agreements that do not at present have such provisions.  Following from this suggestion, the Committee has undertaken a review of cross-default provisions and is now publishing its model provision, in the form of Attachment B.  The Committee recommends that trade associations and others adopt the provision for use in their agreements.

The model provision follows from study of both cross-default and cross-acceleration provisions (collectively, "cross provisions").  These are kindred provisions designed to protect against a situation where a party to an agreement is unable to find a basis to terminate that agreement while its counterparty's impending financial collapse is revealed and perhaps hastened through the default structure of some other agreement.

In preparing its own provision, the Committee realized the need to balance a financially sound party's desire for a swift means of terminating deteriorating relationships against a weakened credit's interest in stability.  The Committee reviewed many factors, including the differences between the two basic types of cross provisions, the scope of the other agreements that might trigger the cross provisions, the entities that might be involved in those other agreements and the effect of grace periods, materiality concepts and other potential mitigators of cross provisions.

The Committee noted that some industry standard documents have contained both a cross-default and a cross-acceleration, each with a different agreement and entity scope.  After study, the Committee concluded that the reasons for having two such provisions do not outweigh the virtues of having a single, consistently applicable cross provision.

The Committee's provision is a cross-default that may be triggered by matured defaults under both indebtedness and various trading transactions.  It gives effect to grace periods in the underlying agreements.  It includes the disaffirmance clause frequently seen in the cross-acceleration provision in some industry-standard documents.  The Committee's provision includes a materiality feature, a "Threshold Amount" test, also frequently seen in industry-standard documents having cross-default today.  The Threshold Amount
 test requires a valuation of sums due under the agreements in default. The Committee recognizes that, in the case of trading transactions, these values may not be immediately apparent.  The Committee's provision therefore, defers to the claiming party's statement of the sum due or in the absence of a claim, the non-defaulting party's calculation of fair market value.  In regard to this particular aspect of the cross-default, and generally, the Committee's premise is that parties will operate the provision in good faith and in a commercially reasonable manner.

Generally, the Committee believes that the provision will be a useful tool in limiting risk, and promoting market stability and liquidity.  The Committee strongly recommends its adoption.

Draft Cross Provision

The occurrence at any time of any of the following shall constitute an Event of Default:


( )
The occurrence or existence of (1) a default (however described) in respect of such party, any Credit Support Provider of such party or any applicable Specified Entity of such party under one or more Financial Market Transactions or Debt Obligations of any of them (individually or collectively) which has resulted in such Financial Market Transactions or Debt Obligations becoming, or becoming capable at such time of being declared, due and payable or deliverable, or otherwise terminated or liquidated under their respective agreements or instruments before they would otherwise have been due and payable or deliverable, or otherwise terminated or liquidated, (2) a default by the party, such Credit Support Provider or such Specified Entity in making one or more payments or deliveries on the due date thereof under any such Financial Market Transaction or Debt Obligation (after giving effect to any applicable notice requirement or grace period (or such default continues for at least one business day if there is no applicable notice requirement or grace period)), or (3) a disaffirmance, disclaimer, repudiation or rejection (each a “Disaffirmance”), in whole or in part, by the party, such Credit Support Provider or such Specified Entity (individually or collectively), of any such Financial Market Transaction or Debt Obligation (or such action is taken by any person or entity appointed or empowered to operate it or act on its behalf) and the aggregate amount of all the Default Sums due from the party, any Credit Support Provider or any applicable Specified Entity of the party with respect to all defaults and Disaffirmances subject to this clause ( ) is not less than the applicable Threshold Amount.  For purposes of this clause ( ), “Default Sum” shall mean, with respect to (a) a Debt Obligation in default or that is the subject of a Disaffirmance, the outstanding principal amount thereof (or, in the case of a suretyship or similar arrangement, the outstanding principal amount of the underlying obligation so supported), (b) a payment in default or that is the subject of a Disaffirmance, the amount thereof and (c) a Financial Market Transaction or a delivery in default or that is the subject of a Disaffirmance, the value claimed as due, or if no claim has been made, the fair market value as estimated in a commercially reasonable manner by the other party to this Agreement.

"Debt Obligation" of any entity means, without duplication, all obligations (whether present or future, contingent or otherwise, as principal or surety or otherwise, and including any agreement or instrument with respect thereto) of such entity in respect of borrowed money (however described) or with respect to deposits or advances of any kind (other than deposits received in the course of banking business), including, without limitation, all obligations of such entity evidenced by bonds, debentures, notes or similar instruments.

"Financial Market Transaction" means, subject to the Schedule, (a) any transaction (including an agreement with respect thereto and any terms and conditions incorporated by reference in such agreement), whether as principal, surety or otherwise) now existing or hereafter entered into, contingent or otherwise (i) which is a rate swap transaction, swap option, basis swap, forward rate transaction, commodity swap, commodity option, equity or equity index swap, equity or equity index option, bond option, interest rate option, foreign exchange transaction, cap transaction, floor transaction, collar transaction, currency swap transaction, cross-currency rate swap transaction, currency option, credit protection transaction, credit swap, credit default swap, credit default option, total return swap, credit spread transaction, repurchase transaction, reverse repurchase transaction, buy/sell-back transaction, securities lending transaction, or forward purchase or sale of a security or other financial instrument (including any option with respect to any of these transactions) or (ii) which is a transaction similar to any transaction referred to in clause (i) that is currently, or in the future becomes, regularly entered into in the financial markets and that is a forward, swap, future, or option on one or more rates, currencies, commodities, equity securities or other equity instruments, debt securities or other debt instruments, or economic indices or measures of economic risk or value, (b) any combination of these transactions and (c) any other transaction identified as a Financial Market Transaction in this Agreement [or the relevant confirmation] (including an agreement with respect thereto and any terms and conditions incorporated in such agreement).
� Although the model provision is intended to promote uniformity, it is understood that it may be appropriate to modify the provision to conform to the terminology and structure of the agreement in which it is incorporated.


� Users of the provision will be obliged to supply definitions of the Threshold Amount, Credit Support Provider and Specified Entity.
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