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Memorandum to Trade Organizations that Sponsor Master Agreements

The Global Documentation Steering Committee (the “GDSC”) has published a recommended form of notice provision for use in master agreements, and in connection with that recommendation the GDSC is providing trade associations with model forms of generic default notice that they may use as the basis for forms they may develop for use with the master agreements they sponsor.  Due to the multiplicity of master agreements and the dependence of the notice text on the set of defined terms used in those agreements, it is impractical for the GDSC to prepare forms tailored for each and every master agreement.  Rather, we have provided forms that contain features that we believe will be common to most, if not all, notices, and leave the customization to the trade associations that are most familiar with the master agreements they sponsor.

The GDSC believes that it would benefit the users of master agreements to have available to them standard forms of default notice and encourage the trade associations to adopt such forms.  The availability of a standard form of default notice will facilitate the ability of market participants to act quickly in response to default situations.  In addition, since the forms incorporate the GDSC’s view of best practices, their use will easily enable market participants to act consistently with those practices.  Of course, individual parties or trade associations would be free to provide more extensive notices to defaulting counterparties.  In addition, users of the notices should be cognizant that netting and cross-collateralization arrangements that may link multiple master agreements may warrant a different approach or different language than that provided in the model forms.

There are three forms of notice included in the package, each intended to be used at a different point in the process of declaring a default and exercising remedies as a result of the default.  

The first form, “Notice of Obligation that Anticipates Default”, is intended to put a counterparty on notice that there exists an obligation that if not satisfied would entitle the notice sender to declare the recipient to be in default.  This notice would only be sent prior to the occurrence of an event that would entitle a party to declare the other to be in default.  This notice need not be sent prior to any of the other forms of notice.

The second form of notice, “Declaration of Default”, would be sent to a defaulting party following the occurrence of a default.  If a grace period must run prior to the exercise of remedies, that grace period would be recognized in the notice.  Depending on whether the nondefaulting party shall have exercised its default remedies prior to the sending of the notice, the notice will read differently – in the event that default remedies shall not yet have been exercised, the notice will inform the defaulting party that the exercise of remedies is pending, and if remedies shall have been exercised already, the notice will inform the recipient of the results of such exercise.

The third form, “Post-Default Declaration Notice of Damage Calculation and Demand for Payment”, is to be used as a follow-up to the Declaration of Default in the event that the default notice is sent prior to remedies having been exercised.

