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GDSC Sample
Escrow Provision
Escrow Payments.  If (whether by reason of the time difference between the cities in which payments or deliveries are to be made or otherwise) it is not possible for simultaneous payments or deliveries
 to be made on any date on which both parties are required to make payments or deliveries hereunder, either party may at its option and in its sole discretion notify the other party (section 2(b) of this Agreement notwithstanding) that payments or deliveries on that date are to be made in escrow (such party being the "Appointing Party").  In this case, deposit of the payment or delivery due earlier on that date will be made by 2.00 pm (local time at the place for the earlier payment or delivery) on that date with an escrow agent selected by the Appointing Party, accompanied by irrevocable payment or delivery instructions (i) to release the deposited payment or delivery to the intended recipient upon receipt by the escrow agent of the required deposit of the corresponding payment or delivery from the other party on the same date accompanied by irrevocable payment or delivery instructions to the same effect, or (ii) if the required deposit of the corresponding payment or delivery is not made on that same date, to return the payment or delivery deposited to the party that paid or delivered it into escrow.  The Appointing Party will pay all costs of the escrow arrangements.  The Appointing Party will bear the risk of any failure of the [bank] it nominates to be its escrow agent to fully and promptly perform the obligations of such escrow agent as contemplated in this Part ____.  Any amounts payable or deliveries to be made under this Agreement by the Appointing Party which are not received by the other party hereto on the due date will remain due and payable or to be made by the Appointing Party as of such date (assuming timely payment or delivery on the due date of amounts payable or deliveries to be made by the other party hereto).  Any amounts or deliveries due from the other party, which have been paid or delivered to the escrow agent in accordance with this Part ____ (and any instructions in connection therewith given to the other party by the Appointing Party) shall be treated as having been paid or delivered by such other party and received by the Appointing Party as of the date on which they were paid or delivered to the Appointing Party's escrow agent.  The Appointing Party shall cause the escrow arrangements to provide that the other party shall be entitled to interest on any payment due to be deposited first for each day in the period of its deposit at the rate offered by the escrow agent for that day for overnight deposits in the relevant currency in the office where it holds that deposited payment (at 11:00 a.m. local time on that day) if that payment is not released to the other party by 5:00 p.m. local time on the date it is deposited for any reason other than the intended recipient's failure to make the escrow deposit it is required to make under this paragraph in a timely fashion. 
�	This sample provision treats both payments and deliveries.  It is important to note that the treatment of deliveries is necessarily rudimentary.  Parties negotiating an escrow provision for deliveries will wish to consider a number of issues, including (among others): (a) the type of entity suitable to be agent (not necessarily a bank), (b) whether any aspects of the intended delivery means or process must be reflected in the provision; and (c) whether (and, if so, how) "interest" on items awaiting delivery may be treated.
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