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Force Majeure, Act of State, Illegality and Impossibility Provisions
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european master agreement & margin maintenance annex

I.
Trigger Events
Does not provide for force majeure, act of state, illegality or impossibility.
Does not provide for force majeure, act of state, illegality or impossibility.





A.
Force Majeure/Act of State
N/A
N/A
Applies only after giving effect to other provisions (including disruption fallbacks) if, by reason of force majeure or act of state on any day:--


(1) the Office through which a party makes and receives payments or deliveries with respect to a Transaction is prevented from performing any absolute or contingent obligation to make or receive a payment or delivery in respect of such Transaction or from complying with any other material provision of the Agreement relating to such Transaction (or would be so prevented if such payment, delivery or compliance were required on that day), or it becomes impossible or impracticable for such Office so to perform, receive or comply (or it would be impossible or impracticable for such Office so to perform, receive or comply if such payment, delivery or compliance were required on that day); or


(2) a party or any Credit Support Provider of a party is prevented from performing any absolute or contingent obligation to make or receive a payment or delivery under any Credit Support Document relating to a Transaction or from complying with any other material provision of such Credit Support Document (or would be so prevented if such payment, delivery or compliance were required on that day), or it becomes impossible or impracticable for such party or Credit Support Provider so to perform, receive or comply (or it would be impossible or impracticable for such party or Credit Support Provider so to perform, receive or comply if such payment, delivery or compliance were required on that day);

so long as (x) the force majeure or act of state is beyond the control of the relevant Office, party or Credit Support Provider and such Office, party or Credit Support Provider could not, after using all reasonable efforts (but with no obligation to incur a material loss), overcome such prevention, impossibility or impracticability and (y) the relevant Waiting Period (i.e., 8 Local Business Days) has expired (other than in the case of § 5(b)(ii)(2) where the relevant payment, delivery or compliance is actually required on the relevant day, in which case no Waiting Period will apply).                 (§ 5(b)(ii)(2))
Note:  See II.A below for priority scheme.
Either party is prevented from or hindered or delayed by reason of force majeure or act of state in the delivery or receipt of any Currency in respect of a Currency Obligation or Option.       (§ 9.1)
The right of Pledgor  to require Secured Party to return Collateral (if Secured Party determines that the Collateral Value exceeds the Required Collateral Amount) is subject to the condition that if the performance of Pledgor has become subject to § 9 of the 1997 FEOMA, Pledgor otherwise would not have failed in payment or performance under the Agreement.     (§ 3.3(d))
The unlawfulness or impossibility described below must occur as a result of any change in law or in the application or official interpretation thereof.  However, the parties may specify in the Special Conditions that such illegality or impossibility also may occur as a result of an Impossibility Event.

"Impossibility Event" means any catastrophe, armed conflict, act of terrorism, riot or any other circumstance beyond the party's reasonable control affecting the operations of the party.  (§ 6(2)(a)(ii))


B.
Illegality
N/A
N/A
Applies only after giving effect to other provisions (including disruption fallbacks) if it becomes unlawful (other than as a result of an action taken by a party or, if applicable, its Credit Support Provider) under any applicable law on any day, or it would be unlawful if the relevant payment, delivery or compliance were required on that day:--


(1) for the Office through which a party makes and receives payments or deliveries with respect to a Transaction to perform any absolute or contingent obligation to make or receive a payment or delivery in respect of such Transaction or to comply with any other material provision of the Agreement relating to such Transaction; or 


(2) for a party or any Credit Support Provider of a party to perform any absolute or contingent obligation to make or receive a payment or delivery under any Credit Support Document relating to a Transaction or to comply with any other material provision of such Credit Support Document,

and the Waiting Period (i.e. 3 Local Business Days) has expired (other than in the case of § 5(b)(i)(2) where the relevant payment, delivery or compliance is actually required on the relevant day, in which case no Waiting Period will apply). (§ 5(b)(i))
Note:  See II.A below for priority scheme.
It becomes or, in the good faith judgment of one of the Parties, may become unlawful for either Party to make or receive any payment in respect of a Currency Obligation or Option. (§ 9.1)
See I.A above.
It becomes, or is likely to become, unlawful for the party or Guarantor:--


(1) to make, or receive, a payment or delivery in respect of a Transaction when due or to punctually comply with any other material obligation under the Agreement relating to such Transaction; or


(2) to perform any obligation to provide margin or collateral as and when required to be provided by it under the Agreement.  (§§ 6(2)(a)(ii) and 6(3))

C.
Impossibility
N/A
N/A
See I.A above.
It becomes or, in the good faith judgment of one of the Parties, may become impossible for either Party to make or receive any payment in respect of a Currency Obligation or Option. (§ 9.1)
See I.A above.
It becomes, or is likely to become, impossible for the party or Guarantor:-


(1) to make, or receive, a payment or delivery in respect of a Transaction when due or to punctually comply with any other material obligation under the Agreement relating to such Transaction; or


(2) to perform any obligation to provide margin or collateral as and when required to be provided by it under the Agreement.  (§§ 6(2)(a)(ii) and 6(3))

II.
Consequence







A.
Force Majeure/Act of State
N/A
N/A
Constitutes a Termination Event.

An event or circumstance that constitutes or gives rise to an Illegality or a Force Majeure Event will not, for so long as that is the case, also constitute or give rise to an Event of Default under § 5(a)(i), 5(a)(ii)(1) or under § 5(a)(iii)(1) insofar as such event or circumstance relates to the failure to make any payment or delivery or a failure to comply with any other material provision of the Agreement or a Credit Support Document, as the case may be.            (§ 5(c)(i))
Subject to § 5(c)(i), if an event or circumstance which would otherwise constitute or give rise to an Illegality or a Force Majeure Event also constitutes an Event of Default or any other Termination Event, it will be treated as an Event of Default or such other Termination Event, as the case may be, and will not constitute or give rise to an Illegality or a Force Majeure Event. (§ 5(c)(ii))
Subject to § 5(c)(ii), if an event or circumstance which would otherwise constitute or give rise to a Force Majeure Event also constitutes an Illegality, it will be treated as an Illegality and not a Force Majeure Event. (§ 5(c)(iii))
Party for whom such performance has been prevented, hindered or delayed or has become illegal or impossible shall promptly give notice thereof to the other Party. (§ 9.1)

N/A
If a Change of Circumstances (e.g., illegality or impossibility) occurs, either party may terminate the Transaction(s) affected by the change, subject to the following conditions:

1.
Termination Day may not be earlier than 30 days before the date on which the Change of Circumstances becomes effective, and

2.
the Affected Party may give notice of termination only after a period of 30 days has expired following a notice by it informing the other party of such event and if the situation (if capable of remedy) has not been remedied within such period (by way of agreed transfer of the affected Transactions to another Booking Office or otherwise).  (§ 6(2)(b))

B.
Illegality
N/A
N/A
See II.A above.
See II.A above.
N/A
See II.A above

C.
Impossibility
N/A
N/A
See II.A above.
See II.A above
N/A
See II.A above

III.
Outcome







A.
Force Majeure/Act of State
N/A
N/A
Application of the early termination and close-out valuation provisions of   § 6.
Either Party may, by notice to the other Party, require the close-out and liquidation of each affected Currency Obligation and Option. (§ 9.2)

As a condition to its right to designate a close-out and liquidation of any affected Currency Obligation or Option, the Party which has been prevented, hindered or delayed from performing shall use all reasonable efforts (which will not require a loss, excluding immaterial, incidental expenses) to transfer as soon as practicable, and in any event before the earlier to occur of the expiration date of the affected Options or 20 days after it gives notice under § 9.1, all rights and obligations under the Agreement in respect of the affected Currency Obligations and Options to another of its Designated Offices so that the force majeure, act of state, illegality or impossibility ceases to exist. (§ 9.2) (subject to the consent of the other Party, as specified)
N/A
See II.A above

B.
Illegality
N/A
N/A
See III.A above.
See III.A above.
N/A
See II.A above

C.
Impossibility
N/A
N/A
See III.A above.
See III.A above.
N/A
See II.A above

� Many definitions (e.g., the 1993 ISDA Commodity Derivatives Definitions, 1997 ISDA Government Bond Option Definitions, 1998 ISDA FX and Currency Option Definitions (the "FX Definitions") and 2002 ISDA Equity Derivatives Definitions) contain a disruption event/disruption fallback regime that allows parties to specify (or if none are specified, will deem them to have specified) one or more disruption fallbacks that will apply in the context of one or more disruption events.  For example, the following Disruption Events are available under the FX Definitions:  Benchmark Obligation Default, Dual Exchange Rate, General Inconvertibility, General Non-Transferability, Governmental Authority Default, Illiquidity, Inconvertibility/Non-Transferability, Material Change in Circumstance, Nationalization, Price Materiality, Price Source Disruption, Specific Inconvertibility and Specific Non-Transferability.
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