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	August 21, 2003

International Securities Market Association Limited (ISMA)

7 Limeharbour

London E14 9NQ

Great Britain

Attention:  John L. Langton, Chief Executive and Secretary General

The Bond Market Association
360 Madison Avenue, 18th Floor

New York, NY 10017

Attention:  Paul Saltzman, Executive Vice President and General Counsel

The Foreign Exchange Committee
33 Liberty Street, 9th Floor
New York, NY 10045
Attention:  David Puth, Chairman 
Re: Global Documentation Steering Committee
Recommendations Concerning Bankruptcy Events of Default 

We are writing you on behalf of the Global Documentation Steering Committee ("GDSC" or the "Committee")
 to make our recommendations concerning bankruptcy events of default. 
The GDSC has reviewed the bankruptcy events of default in several widely used industry standard master agreements – the 1992 and 2002 ISDA Master Agreements (the “ISDA Masters”), the European Banking Federation Master Agreement for Financial Transactions (“EMA”), the 1996 Bond Market Association (“TBMA”) Master Repurchase Agreement (“MRA”), the 2000 TBMA/ISMA Global Master Repurchase Agreement (“GMRA”) and the 1997 International Foreign Exchange and Options Master Agreement (“FEOMA”) (collectively, the "Agreements") and has produced a chart summarizing those events of default that is available on the GDSC website.  Upon a cursory review of the bankruptcy events of default in the Agreements, it becomes obvious that they employ different language and drafting styles (e.g., relying on definitions of key concepts such as "Insolvency Proceeding") and at first blush, these differences would seem to indicate the possibility of a material level of documentation basis risk between them.  However, upon closer examination it becomes evident that the fundamental themes of the various bankruptcy triggers remain, for the most part, consistent across the Agreements and courts, therefore, are likely to give the provisions the same effect.  Two notable exceptions, however, are found in the “inability to pay debts generally as they become due” and the “catch-all” bankruptcy triggers of the Agreements.


Certain subsections of the bankruptcy events of default in the Agreements are designed to indicate that the counterparty is insolvent, even though an insolvency proceeding may not have been filed.  This allows the non-defaulting party to exercise close-out remedies before any stays that may accompany an insolvency proceeding.  Inability or failure to pay debts is a key indicator of insolvency under most bankruptcy laws.  The MRA and GMRA both require that the defaulting party admit in writing its inability to pay its debts, whereas the others are triggered when the defaulting party fails to pay or is generally unable to pay its debts as they become due.  (The ISDA Masters are triggered either when the party is generally unable to pay its debts or admits such inability in writing.)  We understand that the "admits in writing" standard was adopted because it is easier to prove than the "inability to pay or generally not paying" standard.  However, we believe a formulation that does not rely solely on a written evidence standard is preferable.

Many of the Agreements contain a "catch-all" event of default to ensure that similar events will be covered, even if they go by different names from the ones used in the Agreements, e.g., "any event which has an effect analogous to any of the events specified".  The EMA and the ISDA Masters contain an explicit "catch-all" provision.  The MRA, GMRA and FEOMA do not (although the definition of "Insolvency Proceeding" in the FEOMA includes a case or proceeding seeking "other similar relief" and the definition of "Act of Insolvency" in the GMRA includes "similar relief under any present or future statute, law or regulation" and any "analogous proceeding").  We believe a catch-all provision is useful.

The GDSC believes that the amount of documentation basis risk related to bankruptcy events of default does not warrant any immediate action by the sponsors of the Agreements.  However, to the extent that each Agreement is amended during the normal course of its industry association's documentation review and amendment process, the GDSC recommends that the following two amendments be considered:

1. Where a party's inability to pay debts triggers the bankruptcy event of default only when such inability is admitted in writing, the admission in writing requirement should be removed or accompanied by an alternative trigger based on a general inability to pay debts as they become due.

2. A "catch-all provision" should be added.  This would reduce the concern over the technical variations between events of default among the Agreements.
In conclusion, we appreciate your consideration of the above recommendations.  We hope you will join us in our efforts to reduce documentation basis risk and to improve the functioning of our capital markets.

Very truly yours,

Thomas A. Russo, Committee Co-Chairperson





Vice Chairman, 





Lehman Brothers Inc.

Jane D. Carlin, Committee Co-Chairperson

Managing Director,

Credit Suisse First Boston

























� The GDSC was established to implement the documentation-related recommendations in the 1999 Report published by the Counterparty Risk Management Policy Group (“CRMPG”).  One of its goals is to create standardized documentation to avoid documentation inconsistencies and, thereby, reduce risk and improve functioning of markets.  Disparities in documentation may exacerbate market, credit and/or legal risk.  It gives rise to what the CRMPG characterized as "documentation basis risk" – the risk that economically similar transactions (often used to hedge one another) can be documented differently and that different provisions, such as those involving the termination of agreements, valuation of terminated transactions and related matters can produce different economic results on close-out.  The GDSC is comprised of senior representatives from sell-side and buy-side firms, as well as trade associations. 
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