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Re: Global Documentation Steering Committee

Recommendations Concerning “Force Majeure” 

We are writing you on behalf of the Global Documentation Steering Committee ("GDSC" or the "Committee")
 to convey our recommendations concerning the treatment in capital markets documentation of Force Majeure events and other circumstances beyond the control of the parties to the relevant contract.

Following a detailed review of provisions relating to Force Majeure in current capital markets agreements (including, in particular the new 2002 ISDA Master Agreement), the GDSC has arrived at the following recommendations:

1. Any current document provisions dealing with Force Majeure should be reviewed with the objective of conforming the relevant provisions to the Force Majeure provisions in the 2002 ISDA Master Agreement to the extent appropriate for the relevant market.

2. Any current documentation that does not have provisions addressing the issue of Force Majeure should be reviewed with the objective of determining whether such provisions should be included in future versions of such documentation.  If the sponsoring organization determines to add Force Majeure provisions, such provisions should be consistent with the Force Majeure provisions of the 2002 ISDA Master Agreement.  If the sponsoring organization determines that Force Majeure provisions are not appropriate, it should consider adding explicit new language to the documentation that will clarify for the avoidance of doubt that the obligations of the parties are intended to be enforced as written without regard to common law doctrines of Force Majeure, impossibility or impractability.  A sample of such a provision is set forth below:

“The parties agree that, subject to any disruption fallback or default remedy specified in this Agreement, each of their obligations hereunder shall be absolute and shall not be excused, discharged or diminished by any event or circumstance that might otherwise serve as the basis for applying any doctrine of force majeure, impossibility, impracticability, frustration of purpose or any similar doctrine that might serve to excuse, discharge or diminish performance.”

We appreciate your consideration of the above recommendations.


Very truly yours,

Thomas A. Russo, Committee Co-Chairperson
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Managing Director,
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� The GDSC was established to implement the documentation-related recommendations in the 1999 Report published by the Counterparty Risk Management Policy Group (“CRMPG”).  One of its goals is to create standardized documentation to avoid documentation inconsistencies and, thereby, reduce risk and improve functioning of markets.  Disparities in documentation may exacerbate market, credit and/or legal risk.  It gives rise to what the CRMPG characterized as “documentation basis risk” – the risk that economically similar transactions (often used to hedge one another) can be documented differently and that different provisions, such as those involving the termination of agreements, valuation of terminated transactions and related matters can produce different economic results on close-out.  The GDSC is comprised of senior representatives from sell-side and buy-side firms, as well as trade associations.
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