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	ISDA 2002 (ISDA)
	

	Notices. 

(a)
Effectiveness.  Subject to (b) below, any notice or other communication in respect of this Agreement may be given in any manner set forth below to the addresses or numbers or in accordance with the e-mail or electronic messaging system details provided in or pursuant to this Agreement with respect to the receiving party (the "recipient") and will be deemed effective as indicated:

(i)
if in writing and delivered in person or by courier, on the date it is delivered;

(ii)
if sent by facsimile transmission, on the date that transmission is received in legible form (it being agreed that the burden of proving receipt will be on the sender and will not be met by a transmission report generated by the sender's facsimile machine);

(iii)
if sent by certified or registered mail (airmail, if overseas) or the equivalent (return receipt requested), on the date that mail is delivered or its delivery is attempted; 

(iv)
if sent by electronic messaging system, on the date that electronic message is received;

(v)
if sent by e-mail, on the date that e-mail is delivered; or

(vi)
if by telephone or other oral communication, on the date that oral communication occurred, provided that such oral communication either is confirmed promptly in writing by at least one of the methods specified in (a)(i) to (v) above or is recorded,

unless the date of the delivery (or attempted delivery), the receipt or the occurrence, as applicable, is not a [Local Business Day] or that communication is delivered (or attempted), received or shall have occurred, as applicable, after the close of business on a [Local Business Day], in which case that communication shall be deemed given and effective on the first following day that is a [Local Business Day].

Notwithstanding the foregoing, if there occurs an event which, upon or following the giving of a notice, would be an Event of Default or a [Termination Event], any related notice may be given to the Chief Legal Officer or General Counsel of the recipient (or any officer of similar rank or authority) under any of the methods described above, provided that a good faith attempt has been made previously to provide effective notice to the addresses or numbers or in accordance with the e-mail or electronic messaging system details provided in or pursuant to this Agreement with respect to the recipient.

(b)
Special Default Certification.  If:

(i)
there occurs in relation to either party an event which, upon or following the service of a notice, would be an Event of Default; and

(ii)
the [Non-defaulting Party] has attempted in good faith to achieve effective notice of such event by at least two of the methods specified in (a) above,

the [Non-defaulting Party] then may sign a written notice (a "Special Default Certification"), which: 

(1)
specifies the relevant event which has occurred in relation to the [Defaulting Party]; 

(2)
states that the [Non-defaulting Party] has attempted in good faith to achieve effective notice by at least two of the methods specified in (a) above and specifies such methods;

(3)
specifies the date on which the Special Default Certification is signed by the [Non-defaulting Party]; and

(4)
states that the event specified in accordance with (1) above shall be treated as having been the subject of appropriate notice to the [Defaulting Party] with effect from the specified date of signing. 

Upon the signing of a Special Default Certification, the relevant event shall be treated as if notice thereof had been given to the [Defaulting Party] on and with effect from the date so specified as a potential Event of Default or an Event of Default (as provided in this Agreement) in relation to the [Defaulting Party].  A Special Default Certification shall be given to the [Defaulting Party] as soon as practicable after it is signed.  
(c)
Change of Addresses.  Either party may by notice to the other change the address, telephone number, facsimile number or e-mail or electronic messaging system details at which notices or other communications are to be given to it.
	12. Notices

(a)
Effectiveness.
Any notice or other communication in respect of this Agreement may be given in any manner described below (except that a notice or other communications under Section 5 or 6 may not be given by electronic messaging system or e-mail) to the address or number or in accordance with the electronic messaging system or e-mail details provided (see the Schedule) and will be deemed effective as indicated:--

(i) if in writing and delivered in person or by courier, on the date it is delivered;

(ii) if sent by telex, on the date the recipient’s answerback is received;

(iii) if sent by facsimile transmission, on the date it is received by a responsible employee of the recipient in legible form (it being agreed that the burden of proving receipt will be on the sender and will not be met by a transmission report generated by the sender’s facsimile machine);

(iv) if sent by certified or registered mail (airmail, if overseas) or the equivalent (return receipt requested), on the date it is delivered or its delivery is attempted;

(v) if sent by electronic messaging system, on the date it is received; or

(vi) if sent by e-mail, on the date it is delivered,

unless the date of that delivery (or attempted delivery) or that receipt, as applicable, is not a Local Business Day or that communication is delivered (or attempted) or received, as applicable, after the close of business on a Local Business Day, in which case that communication will be deemed given and effective on the first following day that is a Local Business Day.

(b)
Change of Details.  Either party may by notice to the other change the address, telex or facsimile number or electronic messaging system or e-mail details at which notices or other communications are to be given to it.


	· Primary difference is lack of Special Default Certification in ISDA, which provides that, after attempting good faith notice by at least 2 methods, Event of Default has effect from date specified in such certification.

· Deletion in GDSC of telex and notion of responsible employee as recipient (but see 4th bullet point).

· Addition in GDSC of phone or other oral communication, effective on date it occurred, provided it’s promptly confirmed in writing or is recorded.

· Addition in GDSC of concept that notice may be given to CLO or GC (or officer of similar rank or authority), if good faith attempt made to provide notice to contact details previously provided.

· Language is not uniform, but this isn’t too big of a problem if more substantive items were dealt with.
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CPMA 2.1 (in draft)
	

	Notices. 

(a)
Effectiveness.  Subject to (b) below, any notice or other communication in respect of this Agreement may be given in any manner set forth below to the addresses or numbers or in accordance with the e-mail or electronic messaging system details provided in or pursuant to this Agreement with respect to the receiving party (the "recipient") and will be deemed effective as indicated:

(i)
if in writing and delivered in person or by courier, on the date it is delivered;

(ii)
if sent by facsimile transmission, on the date that transmission is received in legible form (it being agreed that the burden of proving receipt will be on the sender and will not be met by a transmission report generated by the sender's facsimile machine);

(iii)
if sent by certified or registered mail (airmail, if overseas) or the equivalent (return receipt requested), on the date that mail is delivered or its delivery is attempted; 

(iv)
if sent by electronic messaging system, on the date that electronic message is received;

(v)
if sent by e-mail, on the date that e-mail is delivered; or

(vi)
if by telephone or other oral communication, on the date that oral communication occurred, provided that such oral communication either is confirmed promptly in writing by at least one of the methods specified in (a)(i) to (v) above or is recorded,

unless the date of the delivery (or attempted delivery), the receipt or the occurrence, as applicable, is not a [Local Business Day] or that communication is delivered (or attempted), received or shall have occurred, as applicable, after the close of business on a [Local Business Day], in which case that communication shall be deemed given and effective on the first following day that is a [Local Business Day].

Notwithstanding the foregoing, if there occurs an event which, upon or following the giving of a notice, would be an Event of Default or a [Termination Event], any related notice may be given to the Chief Legal Officer or General Counsel of the recipient (or any officer of similar rank or authority) under any of the methods described above, provided that a good faith attempt has been made previously to provide effective notice to the addresses or numbers or in accordance with the e-mail or electronic messaging system details provided in or pursuant to this Agreement with respect to the recipient.

(b)
Special Default Certification.  If:

(i)
there occurs in relation to either party an event which, upon or following the service of a notice, would be an Event of Default; and

(ii)
the [Non-defaulting Party] has attempted in good faith to achieve effective notice of such event by at least two of the methods specified in (a) above,

the [Non-defaulting Party] then may sign a written notice (a "Special Default Certification"), which: 

(1)
specifies the relevant event which has occurred in relation to the [Defaulting Party]; 

(2)
states that the [Non-defaulting Party] has attempted in good faith to achieve effective notice by at least two of the methods specified in (a) above and specifies such methods;

(3)
specifies the date on which the Special Default Certification is signed by the [Non-defaulting Party]; and

(4)
states that the event specified in accordance with (1) above shall be treated as having been the subject of appropriate notice to the [Defaulting Party] with effect from the specified date of signing. 

Upon the signing of a Special Default Certification, the relevant event shall be treated as if notice thereof had been given to the [Defaulting Party] on and with effect from the date so specified as a potential Event of Default or an Event of Default (as provided in this Agreement) in relation to the [Defaulting Party].  A Special Default Certification shall be given to the [Defaulting Party] as soon as practicable after it is signed.  
(c)
Change of Addresses.  Either party may by notice to the other change the address, telephone number, facsimile number or e-mail or electronic messaging system details at which notices or other communications are to be given to it.
	8.  Notices and Other Communications

Any and all notices, statements, demands or other communications hereunder may be given by a Party to another Party by telephone, mail, facsimile, e-mail, electronic message, telegraph, messenger or otherwise to the individuals and at the facsimile numbers and addresses with respect to such Party specified in Part V of the Schedule, or sent to such Party at any other place specified in a notice of change of number or address hereafter received by the other Parties.  Any notice, statement, demand or other communication hereunder will be deemed delivered on the day and at the time on which it is received or, if not received, on the day and at the time on which its delivery was in good faith attempted; provided, however, that any notice given by a Party to another Party by telephone shall be deemed delivered only if: (a) such notice is followed by written confirmation thereof and (b) at least one of the other means of providing notice that are specifically listed above has previously been attempted in good faith by the notifying Party.
	· Effective notice requires receipt or, if not received, on day and at time on which its delivery was attempted in good faith.  GDSC has more nuanced provisions for effective notice (delivery vs. receipt, among others) plus concept of Special Default Certification.

· GDSC provides that any telephonic or other notice must either be promptly confirmed in writing (same as TBMA) or be recorded.

· Addition in GDSC of concept that notice may be given to CLO or GC (or officer of similar rank or authority), if good faith attempt made to provide notice to contact details previously provided.
· Telegraph is not one of methods used in GDSC.
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	In the event that you fail to satisfy the obligations referred to above, any forbearance by us in declaring you to be in default shall not constitute a waiver by us of such default, and we shall remain entitled to declare you to be in default under the Agreement for such failure unless and until such failure is cured by you. 

We reserve all rights under the Agreement, including, without limitation, to declare you to be in default in respect of any other default that may occur under the terms of the Agreement, and all rights we, or any of our affiliates, may have with respect to other transactions and other agreements with you or your affiliates.

Note:  First forbearance paragraph is for use only with respect to a Notice of Obligation that Anticipates Default.
	Terms defined in the Agreement have the same meaning in this letter.

You have failed to deliver Equivalent Securities on the Repurchase Date for the Transaction.

[We hereby notify you that if you do not deliver Equivalent Securities by _____ we will serve notice on you under paragraph 10[(f)][(h)]*(iii) of the Agreement terminating the Transaction in accordance with that paragraph.]

[In accordance with paragraph 10[(f)][(h)]*(iii) of the Agreement, we hereby declare that the Transaction be terminated immediately in accordance with paragraph 10(c) of the Agreement.  In accordance with that paragraph, we will determine the amount of the Repurchase Price and the Default Market Value of the Equivalent Securities as at the date on which this notice takes effect.]

___________________


 Option A: notice of intention to exercise rights under mini close-out

2 Option B: notice terminating the transaction under mini close-out
	· Does not contain 2 GDSC paragraphs.

Forbearance in actually declaring a default not constituting a waiver of such default might still be helpful under TBMA Option A since Option A does not require that default actually be declared, and non-defaulting party may get benefit of GDSC language (does it hurt?).

Reservation of rights to declare any other default that may occur under Agreement might be less helpful in TBMA context where focus is solely on mini close-out (and not to bring whole house of cards down), but what’s the harm of informing defaulting counterparty that, despite this mini close-out, you are reserving your rights to declare a default should there be cause under the Agreement?  GDSC language re: reservation of rights of non-defaulting party’s affiliates, in connection with other transactions may be a pill that’s too strong to swallow.  I wouldn’t push for that inclusion.
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