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Alternative Reference Rates Committee (ARRC)
Minutes for the November 15, 2019 Meeting

The ARRC Chair welcomed the release of the Federal Reserve Bank of New York and Treasury
Department Office of Financial Research consultation on SOFR averages and a SOFR index and
encouraged members to provide feedback during the public comment period, which ends on
December 4™. In addition, the ARRC Chair highlighted that the Committee achieved an important
milestone by releasing its recommended fallback language for residential adjustable rate mortgages

(ARMs).

The ARRC Chair noted that the Committee had reached a basic consensus in the form of a “common
ground” approach to begin exploring a potential legislative solution to address the trillions of dollars
of existing LIBOR-linked contracts that either lack contractual provisions to deal with the end of
LIBOR or have contractual provisions that do not effectively address a permanent cessation of
LIBOR. The co-Chairs of the Legal working group encouraged ARRC members to continue to provide
feedback on the draft legislation that the working group is developing. The Legal working group co-
Chairs and members also highlighted a presentation (Attachment 1) prepared by the working group
aimed at providing an overview of why a legislative solution is needed and how such legislation
could work. The co-Chair of the Legal working group’s Impact Analysis subgroup briefly described
the subgroup’s initial conclusions concerning the likely adverse economic and financial impacts on
consumers, businesses, and other market participants that would materialize in the event that
LIBOR ceases in the absence of a legislative solution. The ARRC agreed that it was appropriate to
discuss a potential legislative solution with relevant New York State authorities and to begin
engaging more publicly on the issue.


https://www.newyorkfed.org/markets/opolicy/operating_policy_191104
https://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2019/ARM_Fallback_Language_Press_Release.pdf
https://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2019/ARM_Fallback_Language_Press_Release.pdf
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Overview

LIBOR is an interest rate benchmark that is used across a wide range of financial products
(e.g., floating rate bonds, business loans and consumer products, such as mortgages,
credit cards and student loans) and commercial contracts (e.g., purchase and sale
agreements)

o lItis estimated that U.S. Dollar LIBOR is used in approximately $200 trillion of financial
products globally

LIBOR's regulator, the U.K. Financial Conduct Authority, has announced that LIBOR is
likely to be discontinued after December 31, 2021 due to concerns that this benchmark no
longer adequately represents actual market rates

Businesses, consumers, lenders and investors will be faced with legal uncertainty and
adverse economic impacts when LIBOR is discontinued, because the relevant
documentation does not effectively address a discontinuation of LIBOR

As a significant portion of financial products and agreements that use LIBOR are
governed by New York law, a New York legislative solution would mitigate adverse
economic outcomes and minimize disputes that would burden New York courts




LIBOR Cessation Challenges in the U.S.
Dollar Cash Market

Legacy LIBOR Fallback Provisions

Typical Fallback Consent Required

Business Loans

- $3.4 trillion

Consumer Loans

éecuritizations
$1.8 trillion

Securitized
Products

Bank poll > Fixed
Rate at last published
LIBOR

Unanimous consent
among bondholders

Bank poll > Fixed Rate
at last published LIBOR
Agency MBS allow issuer
selection or fallback to last
quoted LIBOR

Unanimous consent

- Bonds Mortgages/
$1.8 trillion Consumer Lender selection Chosen by lender
) Loans
Bank poll >

LIBOR payments have also been incorporated
-| into a wide array of corporate contracts,
including in purchase agreements or sales
contracts containing provisions applying LIBOR
to adjust pricing for delayed payment orin
transfer pricing.

Business
Loans

Other

Payments

Alternative Base Rate
- Prime Rate or Fed
Funds plus spread
Some bilateral loans
have no fallback

* Recent syndicated

loans allow agent to
select a replacement

Syndicated Loans:
Unanimous consent of
lenders

Bilateral Loans:
Agreement between
borrower and lender

Other contractual payments
(e.g..purchase agreements,
sales contracts) typically
have no fallback provision

« Counterparties must agree




Possible New York State Legislation

» Purpose: Reduce the adverse economic outcomes of legacy LIBOR fallbacks if certain events affecting LIBOR occur by
applying an ARRC-recommended SOFR rate/spread adjustment to LIBOR contracts governed by NY law across all asset

classes as follows:

» Silent contracts — the legislation would apply on a mandatory basis

+ LIBOR-based fallbacks — the legislation would apply on a mandatory basis (e.g., floating rate bonds &
securitizations that fallback to the last LIBOR fix)

« Contracts with Discretion — the legislation would apply on a permissive basis (e.g., a calculation agent or

administrative agent who is required under the contract to determine what alternative rate to apply may elect to use
the ARRC-recommended rate/spread adjustment under the statute and benefit from a safe harbor from legal action)

« Contracts with fallbacks to rates other than LIBOR (e.g., prime) would remain in place and not be affected by the
statute

» The statute would also use the trigger events adopted in:

o Cash markets by the ARRC under its recommended new USD LIBOR fallbacks (both cessation and pre-cessation
for U.K. Financial Conduct Authority non-representativeness determination), and

o Derivatives markets by ISDA (cessation and TBD re pre-cessation).

* See appendix for further details




Sample Scenario #1

Floating Rate Bond With Dealer Poll/Last LIBOR Contract Fallback Provisions
(Assume Statutory Trigger Event Occurs)

Leqgacy fallback provisions:

In the event of a LIBOR cessation, the calculation agent conducts a dealer poll to request
guotes for LIBOR and, if the dealer poll fails, the interest rate on the bond is fixed at the last

applicable LIBOR rate

Treatment under proposed leqislation:

» The calculation agent would not be required to conduct a dealer poll.
= Because the fallback provisions would reference a LIBOR based rate, the ARRC-

recommended SOFR fallback rate/spread adjustment for bonds would apply



Sample Scenario #2

Loan Agreement With No Contractual Fallback Provisions
(Assume Statutory Trigger Event Occurs)

Legacy fallback provisions:

Loan agreement simply says “borrower pays interest at LIBOR” (and does not have any

contractual fallback provisions)

Treatment under proposed legislation:

In the absence of any fallback provisions, the ARRC-recommended SOFR fallback rate/spread

adjustment for loans would apply



Sample Scenario #3

Loan Agreement With Administrative Agent Selection Fallback Provisions
(Assume Statutory Trigger Event Occurs)

Legacy fallback provisions:

Administrative Agent has the right to choose the replacement benchmark when LIBOR is
“unavailable”

Treatment under proposed legislation:

If the Administrative Agent elects to use the ARRC-recommended SOFR fallback rate/spread
adjustment for loans, the choice would be protected by the safe harbor.

» irrespective of whether Lender consent is obtained
= safe harbor would apply toall persons, not just the Administrative Agent (e.g., the
Lenders and the Borrower)

If Administrative Agent elects to use a different replacement benchmark, no safe harbor
protection, but also no negative inference with respect to the Agent’s election.

Decision to use the ARRC-recommended SOFR fallback rate/spread adjustment must be
made within a specified time frame and cannot be changed



Appendix: Summary of Possible N.Y. State Legislation



Possible New York State Legislation

Key Components Possible Legislation Structure

* Mandatory: If the legacy contract is silent as to fallbacks.
“Mandatory” v. “Permissive” + Mandatory: If the legacy language falls back to a Libor-based rate (such as last-quoted Libor).
Application of the Statute * Permissive: If the legacy language gives a party the right to exercise discretion or judgment regarding the fallback, that
party can decide whether to avail itself of the statutory safe-harbor.

* Override: Where the legacy language falls back to a Libor-based rate (such as last quoted Libor).

* Override: If the legacy language includes a fallback to polling for Libor or other interbank funding rate, the statute
would mandate that the polling not occur.

* No Override: Where the legacy language is silent as to fallbacks or gives a party the right to exercise judgment or
discretion regarding the fallback. In these instances, there is nothing to override.

* No Override: The statute would not override legacy language that falls back to an express non-Libor based rate (such
as Prime).

Degree of Override of Legacy
Contract Fallback Provisions

* Parties would be permitted to mutually opt-out of the application of the statute, in writing, at any time before or after

Mutual “Opt-Out” .
P the occurrence of the Trigger Event.

* The statute would become applicable or available (as described in “Mandatory” v. “Permissive” above) upon the
occurrence of statutory trigger events
Trigger Events * Cash Products: The statutory trigger events for cash products would be based on the ARRC permanent
cessation and pre-cessation trigger events
* Derivatives: The statutory trigger events for derivatives would be based on what ISDA does

“All Products” * No Exclusions: No product would be categorically excluded from the statute. Parties can opt-out as described above.

* The statute would be drafted to provide safe-harbor protection for parties who add conforming changes to their

Conforming Changes . . . .
& & documents to accommodate administrative/operational adjustments for the statutory endorsed benchmark rate.
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