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Bermuda is the United Kingdom=s oldest Overseas Territory with a population of about 62,000.  Offshore finance, especially insurance and reinsurance, and tourism are the most important elements in the Island=s economy.  It is located about 750 miles south east of New York City and is in fact no where near the Caribbean.  Improbable though it may seem, Bermuda is one of the biggest reinsurance markets in the world.  Other than in the areas of defence and foreign affairs, Bermuda is almost entirely self-governing with a constitution based largely upon the United Kingdom parliamentary system.

Bermuda has enacted its own laws since the early seventeenth century but many of its statutes are based upon United Kingdom legislation and, most importantly, the interpretation of its laws by the Bermuda courts follows in large part the decisions of the English courts.  As an Overseas Territory of the United Kingdom, the final court of appeal in any Bermuda legal proceeding lies with the supreme court in London known as the Privy Council.  The certainty and predictability which this close legal connection with English common law principles affords has proved invaluable in attracting offshore business to the Island over the past forty years.  This link to English legal principles exists to the same degree in The British Virgin Islands and The Cayman Islands, both of which are Overseas Territories of the United Kingdom.

The Bermuda government has traditionally worked closely with the Bermuda business community in developing a legal framework which seeks to meet the needs of international business.  An example of this is the Bermuda Companies Act which has been amended on an almost annual basis in response to the ever-changing shape of international financial products and the development of electronic business.

Bermuda has always made an effort to monitor the beneficial owners of companies seeking to be established there.  The responsibility for reviewing applications to incorporate Bermuda companies and partnerships vests with the Bermuda Monetary Authority, although the regulation and supervision of insurance companies vests with the Registrar of Companies.  There is specific legislation regulating banking, insurance, mutual funds, trust service providers, securities and investment business and money laundering.

As many of you will be aware, the Organisation for Economic Cooperation & Development, the OECD, recently published a list of countries deemed to have unfair tax systems.  We were pleased to learn that Bermuda was not on that list.  In addition, Bermuda has been described by the Financial Action Task Force on money laundering, which is an offshoot of the G7 group of nations, as having Aeffective regulations and supervision for financial institutions and an efficient mandatory reporting system for suspicious transactions@.

In view of its very small population, it has been necessary to give some protection to local business and this has led to the development of the legal concept of the exempted undertaking.  An exempted undertaking, unless specifically permitted by the Minister, will not be permitted to engage in business  in competition with local Bermudian enterprises, but will conduct its business outside Bermuda or with other exempted undertakings from a place of business in Bermuda.  Most of the Bermuda counterparties involved in the transactions we have been discussing at this conference will be exempted undertakings of one kind or another.  Both The British Virgin Islands and The Cayman Islands have developed similar legal concepts.

Turning now to the financial transactions which are the subject of this conference, most of these are, in our experience, governed by a master agreement entered into between the parties.  Such transactions will, subject to certain exceptions, be valid and binding obligations of the Bermuda counterparty if they are valid and binding under the governing law of the agreement.  Based upon well-established English legal principles, a clause in an agreement providing for netting upon an event of default will , therefore, be given effect to by a Bermuda court upon the insolvency of the Bermuda counterparty.  This general proposition is subject to some exceptions:-

Mutuality:  A netting provision will not be enforceable unless there is a mutuality of dealings between the parties.  This is an English law principle which is well-established in Bermuda. Mutuality does not mean that the cross-claims should arise at the same time and they may be of a different nature.  Thus, a secured debt could be netted against an unsecured debt.  Mutuality does, however, require that the cross-claims be between the same parties and those claims must be held in the same capacity or interest. Mutuality can usually be assumed to exist where the counterparty is a Bermuda company since a change in the shareholders of that company will not affect its capacity.  It is the same legal entity before and after any such change.  

Fraudulent Preference:  A liquidator of a Bermuda counterparty may seek to avoid or render unenforceable a netting provision in circumstances which involve an improper preference or a fraud on creditors.  These circumstances would include:-

where the transaction was entered into with the intention of giving one creditor a preference over other creditors and the Bermuda counterparty becomes insolvent within six months, or

where the transaction is entered into with the intention of defrauding creditors.

Similar provisions exist in The British Virgin Islands and The Cayman Islands and are based on well-established English insolvency principles.  However, where a party has entered into a transaction with a Bermuda counterparty in good faith and in circumstances where, for example, he did not know of the Bermuda counterparty=s insolvency, it is unlikely that the fraudulent preference rules will have any application.

Gambling: There is a risk, although a very remote one, that certain derivative transactions could be rendered void by a Bermuda court as being gambling contracts and thus contrary to Bermuda public policy.  This is highly unlikely for at least two reasons.  Firstly, there is English legal authority for the proposition that, if at least one of the parties to the transaction entered into it for bona fide commercial purposes, the transaction will not be regarded as gambling (and this English authority would be followed by a Bermuda court).  Secondly, a Bermuda court would be unlikely to interfere with a transaction entered into between sophisticated financial institutions.  If there is any doubt, the Bermuda Minister of Finance has statutory authority to classify a wide range of financial transactions as designated investment contracts and such contacts are expressly regarded as not being gambling or gaming contracts.  For these reasons, I do not believe that Bermuda=s public policy on gambling will interfere with the kinds of transactions which this conference has been discussing.  To digress briefly, the statutory power given to the Bermuda Minister to designate certain agreements as designated investment contracts is an example of how quickly Bermuda can react to the requirements of the international business environment since this power was created to meet the growing number of insurance securitisation transactions which have come to Bermuda over the past few years. 

The ability of the legal profession in Bermuda to advise on international financial transactions depends of course upon the jurisdiction having clear and predictable conflict of laws rules.  Knowing how a Bermuda court will interpret, for example, the New York law or the Brazilian law obligations of a Bermuda counterparty is of paramount importance since few international financial contracts will be governed by Bermuda law.  The principles of conflict of laws or private international law which Bermuda will apply in resolving these issues will be identical in almost every respect to English law principles.  A Bermuda court will look to the English law reference books and cases to determine these issues.

Thus, the following conflict of laws issues will be resolved by a Bermuda court by reference to the English authorities:-

(1) transfer of title in securities;

(2) the ranking and priority of any interest in securities against competing interests;

(3) the steps to be taken by a secured creditor in order to realise his security upon the happening of an event of default.

The issue already discussed at this conference regarding the disposition of securities through an intermediary or through a series of intermediaries where those securities are in pooled, interchangeable or fungible form would also be determined in Bermuda by applying English conflict of laws principles, and would, therefore, be a matter for the law of the place where the relevant securities account is maintained rather than the law which would have applied if the securities had been held directly.

In conclusion, I should like to reiterate two points:-

Firstly, Bermuda=s legal analyses of these issues is based almost entirely on English legal principles.  A party entering into a financial transaction with a Bermuda counterparty should, therefore, be able to do so with predictability and on the basis of settled legal principles.

Secondly, Bermuda is a jurisdiction which can react quite quickly to international financial developments.  As I have already mentioned, the almost annual amendments to the Bermuda Companies Act and the changes made to Bermuda=s Insurance Act to accommodate the securitisation of insurance risk are examples of this.  I am confident that this ability to react quickly and positively to international financial developments will continue.
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