FINANCIAL MARKETS LAWYERS GROUP


33 LIBERTY STREET


NEW YORK, NY 10045-0001

NOTICE

Revision to the Schedule to the 1997 IFEMA, ICOM and FEOMA Agreements

Regarding Optional Event of Default for Japanese Counterparties

In 1997, Japanese counsel recommended that the Schedule to the 1997 versions of the International Foreign Exchange Master Agreement (“IFEMA”), IFEMA Terms, International Currency Option Market Master Agreement (“ICOM”), ICOM Terms, and Foreign Exchange and Options Master Agreement (“FEOMA”) (collectively, the “1997 Agreements”) include three optional Events of Default that the parties could elect with respect to a Japanese counterparty.  These three optional Events of Default are contained in Paragraphs (a) through (c) of Part IX of the Schedule to the 1997 Agreements.  

The first of these three optional Events of Default (set out in Paragraph (a)) concerns the issuance of a garnishment order.  In December 2002, Japanese counsel revised Paragraph (a) in the manner shown below.  This revision has been implemented in the official versions of IFEMA, ICOM and FEOMA that are available for downloading on the Financial Markets Lawyers Group’s website (www.newyorkfed.org/fmlg/document.html).  Persons using the 1997 Agreements may wish to revise their standard templates and/or amend existing agreements to reflect the revision made by Japanese counsel.  

Set out below is Paragraph (a), marked to show the revisions by Japanese counsel:


“(a) occurrence of garnishment or provisional garnishment against a claim against the Non-Defaulting Party acquired by the Non-Defaulting Party.  The automatic termination provision of Section [5.1 or 8.1] [shall][shall not] apply to either Party that is a Defaulting Party in respect of this Event of Default.”
Japanese counsel has also made a corresponding revision to the Japanese law version of IFEMA.  In that agreement, Paragraph (xi) of the definition of “Event of Default” in Section 1 has been revised as follows:

“(xi) any court of Japan and/or the authorities of Japan shall issue a garnishment (sashiosae) order or a provisional garnishment (kari-sashiosae or hozen-sashiosae) order in accordance with the laws of Japan, against any Currency Obligations of the Non-Defaulting Party;”


Japanese counsel has also advised that the three optional Events of Default are appropriate for non-Japanese counterparties who have a branch in Japan.

